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Complainants,by andthroughtheirattorney,StevenP. Kaiser,requestleaveto file

instanterComplainants’ReplyTo LTD’s ClosingBrief RegardingAppropriateRemedies.The

Complainants’ReplyBrief is pastdue. counselfor Complainantswasunableto completethe

briefby May 6, 2003,at leastin partbecausecertainexhibitswerenot on file with theBoard

and,instead,werein thecustodyofcounselfor LTD. Counselfor LTD Commoditieshas

advisedcounselfor complainantsthat LTD doesnot opposethelatefiling ofComplainants’

ReplyBrief. TheBoardmaybenefitfrom theanalysisofLTD’s argumentscontainedin the

ReplyBrief.

WHEREFORE,thecomplainantsrequestthat theBoardallow thefiling instanterof their

ReplyBrief.
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ANTHONY andKAREN ROTI, PAUL ) MAY 2 7 2003
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)
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)
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)
Respondent. )

COMPLAINANTS’ REPLY TO LTD’S CLOSING BRIEF
REGARDING APPROPRIATE REMEDIES

I Summary of Complainants’ Position.

Nothing in LTD’s ClosingBriefpersuadestheComplainantsthat theIllinois Pollution

ControlBoardshouldnotorderLTD Commoditiesto do thefollowing: (1) turn off thebackup

warningbeeperon theyard tractorsbothduring day timeandnight timehoursofoperation;(2)

prohibit tractorsandtrailersfrom stopping,standingorparkingon therampconnectingthedock

areawith LakesideDrive andon LakesideDrive during daytime andnight time hoursof

operation;and(3) constructanoisewall with a lengthofapproximately520feetand atop

elevationof710feetabovesealevel (with an averageheightof 25 feetabovegrade).

II LTD should disconnectthe backup warnin2 beeperduring day time and night time
operations.

LTD statesthat it hascommittedto turningoff thebackupbeeperon its yardtractorat

night andhasagreedtO hire adockpilot for useatnight to keeptrucksoff LakesideDrive. (Jack

Voigt, October16, 2002,p. 53 andClosingBrief, page.4.) TheBoardshouldorderLTD to

implementthesepracticesduringbothnighttimeanddaytime operations.



Both theComplainantsandmembersofthepublic complainedabouttheback~ipwarning

deviceson trucksandyardtractors. (Seepage7. oftheBoard’sFebruary15, 2001,Order.)

KarenRoti testifiedthat sheheardthebeepingnoisefrom LTD startingasearlyas5:30 a.m. Tr.

at 718-721.Dr. Schomerdescribedthesoundofthebackupwarningbeeperas“piercing.” (Tr.

10/15/02atpage60.)

LTD canoperatewithoutrelyinguponthebackup warningbeeperasevidencedby its

commitmentto do soduringnighttimehoursofoperationsandby its willingnessduringthefirst

phaseofthehearingin November1999 to curtail useofthebackup warningbeeper.TheBoard

shouldorderLTD to disconnectthebackupwarningbeepersduringdaytime operationsaswell

asnighttime operations.

III Circumstanceshave not chancedsubstantially at LTD’s Bannockburn, Illinois
facility.

Onpage1. of its ClosingBrief, LTD trumpetsthefactthat for thefirst time in six yearsit

did not operatea secondshift at its Bannockburnfacility betweenthemiddleofOctoberand

middleofDecember.LTD burieson page10. of its Closing Brief the factthatLTD, “couldnot

guaranteethat therewould be no night shift in thefuture.”

LTD choseacurioustime to suspendnighttimeoperations.LTD suspendednighttime

operationson theeveofhearing,awarethat it haddonevirtually nothingto providetheBoard

with the informationconcerningnoisereductionmethodstheBoardrequestedin its orderof

February15, 2001. LTD, however,will notcommitto endingnighttimeoperations,insteadit

suspendedoperationswhile theremedyportionof thehearingis pending,andarguedthat

becauseit hadsuspendedoperations,theBoardshouldnot orderit to build anoisewall.
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Contraryto LTD’s assertionthat circumstanceshavechanged,the underlying

circumstancesatLTD’s Bannockburnfacility havenot changed.LTD still hastwenty-six

loadingdockslocatedon thenorth endof its facility only afewhundredfeetfrom thehomesof

theRoti, WeberandRosenstrockfamilies. LTD still hashundredsofsemi-tractorsandsemi-

trailerscomeinto its dockareaeachday. Thetrailersshowup at theLTD facility asearlyas

5:30a.m. Thetrailersareunhitched,hitchedto ayardtractor,jockeyedinto thedocks,dropped,

loadedorunloaded,hitchedto ayardtractor,draggedout ofthedocks,dropped,parkedin the

dockareaor on LakesideDrive, hitchedto long-haultractors,andhauledaway. Air brakeshiss,

tractorenginesgroan,andthetractors’ fifth wheelsbangwhile engagingwith thesemi-trailers

causingnoisewavesto reverberatethroughoutthe lengthandheight ofthetrailers. During the

busyseasonofJuly throughDecemberbetweentheyears1996and2001, andup through

October2002, LTD’s dockactivities oftendid not stopuntil after2:00a.m.andtheoperationsof

the independentlyoperatedyardtractorcontinuedbeyond2:00 a.m.

Now, LTD askstheBoardandtheRoti,WeberandRosenstrockfamilies - havingmade

noiseconsistentlyfor oversix yearsandhavingdonenothingto reducenoiseat its Banriockbum

facility or stop thenoisefrom migratingoff-site - to trustit, LTD won’t makenoiseat night; that

is, unlessLTD needsto makenoiseatnight. In whichcase,it will. LTD hasdemonstratedthat

it cannotreducethemigrationof noiseoff-sitethroughonly operationalchanges.TheBoard

mustorderLTD to constructanoisewall to substantiallyreducethe off-sitemigrationof noise.

IV LTD hasnot madea commitment to ensure“subsequentcompliance.”

LTD’s argumentthatbecauseit didn’t operateanight shift duringa six weekperiodin

theAutumnof 2002 it hasdemonstrated“subsequentcompliance”is meaninglesswithout a
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commitmentby LTD to refrainfrom everoperatinganight shift. Suspendingthenight shift is a

temporarypalliativemeasure;it is not apermanentsolutionto thenoiseproblemthathasplagued

theRoti, WeberandRosenstrockfamiliesfor six years.

LTD makesmuchofits increasedprocessingcapacityin the citiesof Auroraand

Naperville. Counselfor LTD implies that LTD openedthesefacilities in aneffort to mitigatethe

noisenuisance.But JackVoit, theonly LTD representativeto testif~’duringtheremedyphase,

neversuggestedthatLTD openedtheAuroraandNapervillefacilities to reducenoise. LTD

openedtheAuroraandNaperville facilities to increaseits overallcapacityto processordersand

build profits.

Therecordin theseproceedingsdemonstratesthat LTD hasgrownconsistentlyandwill

continueto grow. LTD’s growthwill requireit to soonrestartasecondshift at Bannockburn.

LTD beganin Chicagobut outgrewits Chicagofacility. LTD acquiredtheBannockburnfacility

to accommodateits growthandthenexpandedthesizeof theBannockburnfacility from 200,000

to almost400,000squarefeet. Initially, LTD operatedonly a singleshift at Bannockburn.LTD

continuedto grow, however,andby 1996,beganoperatingasecondshift at Bannockburnduring

its busyseason.At first, LTD’s busyseasonbeganin September.Then,LTD’s busyseason

beganin late August. ThenLTD’s busyseasonbeganin earlyAugust. In 2000,LTD’s busy

seasonbeganin July!

LTD’s recordof growthsupportstheconclusionthat it is only amatteroftimebefore

LTD will needto startagainthesecondshift attheBannockburnfacility. Nothingin therecord

supportstheconclusionthatLTD will allow theBannockburnfacility’s twenty-sixtruckdocks

and400,000squarefeetofprocessingspaceto remainidle sixteenhoursofthe day. OnceLTD
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beginsnighttimeoperations,it will againcreatethesameconditionsthat causedsuchdistressto

theRoti, WeberandRosenstrockfamilies. Theonly long-termsolutionis a well-designed,well-

constructednoisewall.

V Dr. Schomer and SteveMitchell guaranteeda noisewall would substantially reduce
the off-site migration of noise,eliminating thenuisance.

Dr. Schomertestifiedthat if LTD constructedthenoisewall hedesignedatthe location

he specifiedhecouldguaranteethat thewall would reducenoiseasmeasuredatthesecondstory

oftheWeberresidenceby 10 dB in the1000hertzoctaveband. Dr. Schomertestifiedthat the

reductionofnoisein the 1000hertzoctavebandasmeasuredattheRoti andRosenstrockhomes

w~ldbeevengreater. SteveMitchell testifiedthat TheHuff Companywould guaranteethat

anynoisewall it built would meetorexceedtheperformancestandardsfor whichthewall was

designed. --

LTD thenaskedMessrs.Mitchell and Schomerwhethertheycouldguaranteethat

constructionof thenoisewall would eliminateall complainants.Dr. Schomertestifiedthathe

couldnot guaranteethatevenawell-designednoisewall thatsubstantiallyreducedtheoff-site

migrationofnoisewould eliminateall complaints. Implicitly, heacknowledgedthat certain

people- thoughnot theRoti,WeberorRosenstrockfamilies - mightneverbesatisfiedby LTD’s

efforts to reducenoise. Dr. Schomerdid state,however,that in hisopiniontheBoardwould no

longerconsiderthenoisethat migratedoff-site from theLTD dockareaanuisanceif LTD

reducedthenoiseasmeasuredatthe secondstory oftheWeberresidenceby 10 dB in the1000

hertzoctaveband.
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Theevidencein therecorddemonstratesbeyondanydoubtthat awell-designed, well-

constructednoisewall canreducesubstantiallytheoff-sitemigrationofnoise. Thereis no

excusefor LTD’s failure to developanoisewall ofits own designor refusalto build thewall as

designedby Dr. Schomer.

VI The noisewall designedby Dr. Schomeris technically practicable.

TheComplainantshavedemonstratedthatthewall designedby Dr. Schomeris

technicallypracticable.LTD hasfailedto demonstratethatthewall designedby Dr. Schomeris

not technicallypracticable.

A. LTD can gain approval from Bannockburn to build a twenty-five foot high
noisewall immediately north of thedock area.

LTD arguesthatthewall is not technicallypracticablebecauseatwenty-five foot wall is

notcurrentlyauthorizedby theBannockburnzoningordinance.LTD stateswithout any citation

to therecordthat, “[w]hile LTD couldrequestBannockburnto amendsomeprovisionofits

zoningcodeto approvea25-foothighwall, suchan amendmentis unlikely sinceit would apply

throughoutBannockburn.Bannockbumundoubtedlydoesnot wantto setaprecedentfor 25-foot

highwalls throughoutthecommunity.” Significantly, LTD concedesthatit could request

Bannockburnto amendsomeprovisionof its zoningcodeto approvea25-foothigh wall.

In thepast,theVillage ofBaimockburnhasshownitselfwilling to allow LTD to do what

is necessaryto prosperwithin its boundaries.Complainants’Exhibits D andB showtheextentto

which theVillage will go to accommodateLTD’s growth. Exhibit D is a copyof an “Ordinance

AmendingTheZoningMap andGrantingA SpecialPermitandA HeightVariationForA

BusinessHeadquartersPlannedDevelopmentOf2800LakesideDrive.” Exhibit E is a copyof a
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documententitled, “AmendingZoningOrdinanceTo ProvideForA BusinessHeadquarters

PlannedDevelopmentAs A SpecialUseForLots In ExcessOf 25 AcresIn The“B” Commercial

ParkDistrict.” Theseamendmentspavedtheway for LTD’s 1994expansionand included

authorizationfor LTD to build abuilding to thepreviouslyprohibitedheightofthirty-six feet.

In additionto thezoningchangesapprovedto aid LTD, theVillage approvedconstruction

of an approximatelyeighteenfoot high enclosuresurroundingtheair-conditioningunits for the

Corporate100 Developmentadjacentto LTD. SeeComplainants’GroupExhibit B. In light of

theVillage’s pastconduct,thereis no reasonto think thattheVillage would denyLTD, a

substantialsourceoftax revenueto theVillage, permissionto build anoisewall if theBoard

ordersLTD to eitherbuild awall orstopoperatinga secondshift.

B. LTD can build a twenty-five foot high noisewall immediately north of the
dock area. -

LTD arguesthatthewall cannotbebuilt wherefirst proposedby ThomasThunderand

laterrecommendedby Dr. Schomer.This is not true. Thewall canbebuilt immediatelynorthof

thedock area. LTD coulddemolishthe existingretainingwall andbuild theretainingwall and

noisewall asa unifiedstructure. (EdwardAnderson,October16, 2002,p. 26.)

LTD argues,“Basedon the safetyconcernof awall towering35 feetaboveawork area,

Dr. Schomer’sproposedwall is not technicallypracticable.” LTD’s engineer,EdwardAnderson,

did not testiQythatatwenty-five foot noisewall wasnot technicallypracticableor unsafe. He

only testifiedthathehadlimited experiencewith noisewalls of anydimension. SteveMitchell,

whobuildsnoisewalls for a living, testifiedthatTheHuff Companycouldbuild atwenty-five

foot highnoisewall that couldwithstandonehundredmile perhourwind loads. Significantly,
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thewall proposedby Dr. Schomerdoesnot runits entire lengthon astraightline. Rather,the

wall consistsofsix segmentsthatjoin atvariousangles.1 Theanglesin thewall designhavethe

effect ofreinforcingthestability ofthe individualwall segments.

C. LTD can afford a noisewall costingbetween$1.5 and $3 million dollar noise
wall.

LTD arguesthataunifiedretainingwall andnoisewall couldbebuilt but it would betoo

expensive.LTD concludes,“A wall costingatleast$1.5 million is not economicallyreasonable

underany definition ofthatphrase.”TheComplainantshavefoundno precedentin Board

decisionssupportingthepropositionthat a$1.5 million remedyto reducenoiseor any otherform

ofpollution isperseunreasonable.

TheBoardmighthaveabasisfor makingadeterminationthatanoisewall costing$1.5

million wasunreasonableif LTD hadprpvidedinformationaboutits grosssales,thesalaryof its

ChiefExecutiveOfficer, or theprofits realizedby its owners. Instead,LTD refusedto provide

theBoardwith this informationandoffersup theself-serving(andrejected)stipulationthat a

$623,350noisewall would bea“significantexpense.”Theterm“significantexpense”is aterm

withoutmeaningwhentheBoardis unableto compareit to otherexpensesincurredandprofits

madeby LTD.

TheinformationbeforetheBoardsuggeststhat a $623,350noisewall is not a significant

expensefor LTD andthatevena$3 million noisewall wouldnot beasignificantexpense.LTD

maynotbea“cashcow” but it is hardlyapauper. LTD operatesan almost400,000squarefoot

Thewall wouldconsistofsevensegmentsif extendedto thesoutheastassuggestedby

Dr. Schomerin Figure 3. ofhis Report.
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facility in Bannockburn,employingover 1,000people,hasrecentlyopeneda400,000square

foot facility in Naperville,andemploys350peopleat this facility, openeda260,000squarefoot

facility in Aurora,andemploys600 people,andis looking to buy or leasean additionalfacility in

northernIndiana. LTD spendsseveralhundredthousandsofdollars shuttlingworkersto and

from a nearbyparkinglot. LTD paid approximately$6.6 million for theBannockburnfacility in

themid-1980’sandapproximately$6 million to expandtheBannockburnfacility in 1994. In

light ofthis information,theBoardcanreasonablyconcludethat LTD canafford to build evena

$3 million noisewall.

D. A noisewall in the middle of LTD’s northern parking lot is impracticable.

In afurthereffort to do nothing,LTD arguesthatanoisewall built in thecenterof its

parking lot is not technicallypracticable.TheComplainantsagree. A noisewall in themiddleof

LTD’s northernparkinglot is abadidea. Dr. SchomerandThomasThunderagree:anoisewall

is mosteffectivewhenlocatedeithercloseto thenoisesourceornoisereceiver. A wall in the

middle ofLTD’s northparking lot is neithercloseto thenoisesourcenor thenoisereceiver. A

wall in themiddleofLTD’s northparkinglot, unlessenormouslytall, would beof limited value.

E. LTD failed to build an administrative record in support of a property-line
noisewall.

LTD arguesthattheBoardcanonly orderit to build anoisewall on thepropertyline

becausethenoiseit generatesis not anuisanceuntil it travelsoff-site. TheComplainantsagree

that thenoiseis not anuisanceuntil it travelsoff-site. It doesnot follow, however,that Board

canonly orderLTD to build anoisewall atthepropertyline.
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If LTD wantedto arguethat aproperty-linenoisewall wasatechnicallypracticable

remedy,thenLTD hadtheburdenofbuilding arecordto supportthatremedy. In its orderof

February15, 2001,theBoardinvitedthepartiesto “furtheraddressappropriateremedies.”

(Decisionatpage33). TheRoti, WeberandRosenstrockfamiliestook that chargeseriouslyand

retainedtheinternationallyrespectedprofessorfrom theUniversityof Illinois, Dr. PaulSchomer.

Dr. Schomerdevelopeda threedimensionalmodelof theLTD dockareaandsurrounding

property,analyzedthe sourcesofthenoise,anddesignedanoisewall to substantiallyreduceoff-

sitemigrationof noise. -

In contrast,LTD hasyetto proposeadetailednoisewall design. LTD failedto (1)

submitinto evidenceasketchoftheproperty-linenoisewall; (2) tell theBoardtheheightofthe

property-linenoisewall; (3) tell theBoardwhat materialit would useto build theproperty-line

noisewall; (4) tell theBoardhowmuchtheproperty-linenoisewall would cost;(5) tell the

Boardwhereit wouldbuild aproperty-linenoisewall to protecttheWeberfamily that doesn’t

sharea commonpropertyline with LTD; or (6) tell theBoardhow effectivetheproperty-line

noisewall wouldbe in reducingnoiseto theRosenstrockhomewhich Dr. Schomerdescribedas

beingsetbackamoderatedistancefrom thepropertyline. LTD failed to build arecordin

supportofaBoardorderrequiringconstructionof aproperty-line,noisewall.

Havingprovidedonly themostvaguedescriptionofthe eleventhhourremedy,a

property-line,noisewall, LTD thensuggeststhat if theRoti, Weberand Rosenstrockfamilies do

notrushto embracetheideaofaproperty-linenoisewall then,“They’re in [this administrative

hearing]just to try to hurtLTD.” (December9, 2002,p. 160). This statementis offensiveto the

Complainants.
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It is offensivefor LTD - thegeneratorof noisefor over six yearsthat wassoloud it shook

lighting fixtures in PaulRosenstrock’shome,thegeneratorofnoisesounsettlingthatit kept the

Roti childrenfrom studyingor falling asleep,thegeneratorofnoisesopersistentthatLeslie

Webercameto dreadSundaynightsbecauseit meanttheweeklyassaultofdocknoisewasabout

to beginagain- to now argueto theBoardthat it is thevictim in theseproceedingsandthatthe

Roti,WeberandRosenstrockfamilies arenow spendingtheir time andhardearneddollarsnot to

find a wayto reducetheirownvery realsufferingbut simplyto hurt LTD.

F. Dr. Schomerconsideredin his noisewall designthe distanceofthe Weber
home from LTD’s dock area.

LTD triesto justify its inactionby arguingthatDr. Schomer“did not considerthat the

Weberhomeis significantlyfartherawayfrom LTD thantheRoti andRosenstrockhomes

(ClosingBrief, page9.).

Dr. Schomerdid considerthedistancebetweentheWeberhomeandLTD’s dockarea.

AnnexA ofDr. Schomer’sApril 26, 2002,ReportcontainsSampleCalculationOutputs. Page

12. of Dr. Schomer’s reportcontainsasmall portionofthe“output” spreadsheetfor one

calculationfor theRosenstrockresidence.In themiddleofthepage,Dr. Schomerdefines“ds”

asclosestsourcedistanceto barrieralonggroundand“dr” asclosestreceiverdistanceto barrier

alongground. Dr. Schomerestimatedthattheclosestsourcedistanceto thebarrieralongthe

groundwas87 feetandthat theclosestreceiverdistancewas254 feet. Thatis to say,on average

thesourcesofdocknoiseare 87 feetfrom thesouthfaceof thenoisewall andPaul

Rosenstrock’shomeis 254 feetfrom thenorth faceofthenoisewall.
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Dr. Schomertestifiedthatheusedthemethodoutlinedin the internationallyaccepted

ISO 9613-2-1996standardto calculatetheattenuationof soundfor theRoti, Weberand

Rosenstrockhomes. Tom ThunderagreedthattheISO standardwasan appropriatestandard.As

set forth above,theISOstandardrequiresthatvaluesbe assignedfor the distancebetweenthe

sourceandthebarrier,andbetweenthebarrierandthereceiver.Dr. Schomerassignedvaluesfor

“ds” and“dr” for theRoti, WeberandRosenstrockhomes. LTD is eithertrying to misleadthe

Board ordidn’t understandDr. Schomer’stestimonywhenit suggeststhat Dr. Schomerfailed to

considerin hisnoisewall designthefactthattheWeberhomeis significantly fartherawayfrom

LTD thantheRoti andRosenstrockhomes.

G. Dr. Schomer designedthenoisewall to reducethe migration ofnoise that
createsthe nuisance.

Again, LTD is eithertrying to misleadtheBoardor didn’t understandDr. Schomer’s

testimonywhenit suggeststhatDr. Schomer’swall wasnot designedto mitigatethenoiseat

issuein thiscase. It is truethat (1)certainnoise- like theexhaustfrom thetrucks - originatesat

the 12-footheight; (2) thatnoisefrom theair brakesandfifth wheelsoriginateat afour-foot

height;and,(3) that Dr. Schomertestifiedthat“a 25-foothigh wall wasneededbecausethe

“critical pathis soundfrom the 12-ft high sourcethat reflectsoff thehardLTD wall, over the

noisebarrier,to thesecondfloor ofthe indicated[Weber] residence.”(Complainants’Ex. A,

p.4.)

LTD’s $300.00perhourhired gun,Tom Thunder,apparentlywasn’tableto explainto

counselfor LTD how noiseoriginatingat a four-footheightbecomesanoisesourceat 12-feet

abovegrade. This maynotbe surprisingbecauseMr. Thundertestifiedthat hehadspentless
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thanan hourobservingdockoperationsatLTD. This is the sameMr. Thunderwhoadmittedthat

thenoisewall heoriginally designedwouldnothavereducedin the leastnoisetravelingto the

secondstory oftheRoti, WeberandRosenstrockhomes.

Dr. Schomertestifiedthat soundis energythatradiatesfrom its sourcein thepatternofa

wave. Heexplainedthattheenergygeneratedwhenthefifth wheelengageswith thepin on the

trailer is transmittedmechanicallyfrom thepointof impactdownwardalongthebaseofthe

trailer andupwardalongthewalls androofofthetrailer. Dr. Schomerlikenedthesemi-trailerto

thebody of aviolin and explainedhow theconnectionbetweenthe fifth wheelandpin wasakin

to theconnectionbetweenthebridgeof aviolin andthebody oftheviolin. While aviolin’s

bridgetransmitsthevibration from thestringsinto thebody of theviolin whereit resonants

producingthemusicaltone,thepin and thefifth wheeltransmitthevibration from theimpact

into thebodyofthesemi-trailerwhereit resonantsproducingnoise.

If thenoisefrom thefifth wheelstayedatthefour-foot level, thenthetenfoot high

retainingwall mightbe an adequatenoisewall. Instead,thenoisefrom thefifth wheeltravelup

throughthebodyandsoundenergyis releasedataheightof 12-feetabovegrade. This sound

energy(in theform ofwaves)thenmovesoutwardandis reflectedby thehardsurfaceon the

north sideofLTD’s facility backtowardstheRoti, WeberandRosenstrockhomes.

Dr. Schomeremphasizedthat themannerin whichnoiseis generatedwithin theLTD

dock areaandmovesupwardandoutoftheLTD dock areais highly complex. Hesought

throughintensivecomputermodelingto understandthis phenomenonanddesignamethodfor

reducingthemigrationofnoise. Perhapsif LTD acknowledgedthecomplexityoftheproblemit

hascreatedit mightbemorewilling to spendtheresourcesnecessaryto developa solution.
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Instead,it seeksto misleadtheBoardby suggestingthatnoisethatoriginatesat thefour-foot

levelneverrisesabovethefour-foot level andDr. Schomergrosslymiscalculatedthenecessary

height ofanoisewall. TheComplainantsaregratefulthatheBoardsentits technical

representativeto theremedyphaseofthehearingand areconfidentthattheBoardwill not be

misleadby LTD’s sophistry.

H. The noisewall must provide protection for noise generatedon Lakeside
Drive.

LTD arguesthat the150-footextensionofthewall (or relocatingLTD’s exit ramp)

becauseofnoiseproblemson LakesideDrive is notnecessary.Therecordshowsthat LTD is

wro~ng.

LeslieWebercomplainedaboutthenoisefrom theacceleratingandidling ofdiesel

engines,including theyardtractor. She.~laimedthatthesenoisecomefrom the stagingareaand

LakesideDrive. Tr. at450, 473, 493, 513. February15, 2001,Order,page6. Dr. Schomer

testifiedthat he observedsemi-trailersparkedontherampandonLakesideDrive. Tr. 10/15/02

atpage61-66.

Dr. Schomercalculatedthe impactof noisefrom LTD dockactivitieson therampand

LakesideDrive. Hecomparedthe effectivenessofa25-foothigh noisewall with andwithout the

150-footextension.Theresultsofhis analysisareset forth in Table3. ofhisApril 26, 2002,

Report. Complainants’Exhibit A. Dr. Schomerconcludedthatif LTD continuesto stagesemi-

trailerson therampand Lakesidedrive andbuilds a noisewall without the 150-footextension,

noiseasmeasuredin the 1000kHz octavebandatthesecondstoryof theWeberhomewill only

bereducedby 7.3 dB. If LTD built thewall andincludedthe150-footextension,thenoiseat the
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Weberhomein the 1000kHz octavebandwouldbe reducedby 11.5 dB.

Section901.107(f)exemptsnoisefrom trucksastheyenteror leaveLakesideDrive. This

Section,however,doesnot exemptnoisegeneratedwhenLTD stagessemi-trailerson theramp

andLakesideDrive.

It is critical that LTD eitherrefrainfrom stagingsemi-trailersontherampandLakeside

Drive,orbuild the 150-foot extension.TheVillage ofBannockburnalreadyprohibitsLTD from

parkingsemi-trailerson LakesideDrive. Therecorddemonstratesthatthisprohibitionhasnot

deterredLTD from stagingsemi-tractorson LakesideDrive. Again, LTD cannotsolvethenoise

problemsolely throughoperationalchanges.TheBoardmustorderLTD to build anoisewall.

I. LTD lost thebenefit ofpriority of locationwhen it expandedoperations in
1996.

LTD pointsout thattheBoardstatedin its February15, 2001, decisionatpage27. that,

“LTD clearlyhasthepriority of location.” LTD fails to note,however,that theBoardhas

alreadyfoundas follows,

“LTD substantiallyincreasedits activitiesaftercomplainantshadmovedinto their
nearbyhomes. LTD cannotrely on priority of locationasamitigating factor. TheBoard
finds that ‘s facility, asit is currentlyoperated,is unsuitableto theareainvolved and
weighsthis factor againstLTD.” (OrderoftheBoard,February15,2001.)

LTD now arguesthat, “[it] shouldnotbepunishedfor decisionsbeyondits control.” The

decisionsto which it refersarethedecisionsoftheRoti, WeberandRosenstrockfamilies to

build two-storyhomes! Thisargumentborderson theridiculous.

First, theBoardhasalreadyfoundthatnoisefrom LTD’s dockareadisruptedtheWebers

whentheywerein theirfirst floor living room playing gamesanddoingotherquiet activities

aroundthehouse. Tr. at 534, 888, 894, 989. In the late summerand earlyfall, thenoisemadeit
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difficult for theWebersto enjoytheuseof theiroutdoordecks. Tr. at 457-58,533, 891, 898

(Webers).Thenoisefrom LTD madetheRotis’ youngestdaughterafraidto go outside,andit

also startledher insidetheresidence.Tr. 696.

Thenuisanceis not limited to the secondfloorsoftheRoti, WeberandRosenstrock

residences.Thenuisancealsoextendsto thefirst floorsoftheComplainants’homes. TheBoard

mustorderLTD to implementasolutionthateliminatesthenuisancein theComplainants’back

yards,first floors,andsecondfloors.

Furthermore,theBoardwill notbepunishingLTD for decisionsbeyondits controlif it

ordersLTD to build anoisewall. LTD decidedto operateasecondshift at Bannockbumwithout

giving anyconsiderationto its impacton LTD’s neighbors.TheBoardwill not bepunishing

LTD, it will merelybeholdingLTD accountablefor theconsequencesof its own decisions.

VIII The Board should punish LTD for its decisionto forego proposinga meaningful
remedy.

LTD arguesthat theBoardshouldnot imposeacivil penaltybecausetherehasbeenno

allegednuisancesinceOctober18, 2002. First, theBoardcontinuedthis matterfor hearing

concerningan appropriateremedy. TheComplainantsdid notput on testimonyconcerningthe

on-goingnatureof thenuisancebecauseit wasbeyondtheannouncedscopeofthehearing

Second,implicit in LTD’s statementthat therehasbeenno allegednuisancesinceOctober18,

2002, is thefact thatbetweentheissuanceoftheBoard’sorderonFebruary15, 2001,declaring

LTD’s dockoperationsto beanuisance,andOctober18, 2002,LTD continuedto beanuisance.

LTD’s dockoperationswereanuisancethroughouttheSummer,Fall andearlyWinter of2001,

andthroughoutthe late Summerand earlyFall of 2002.
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More significantly, LTD did virtually nothingto providetheBoardandtheRoti, Weber

andRosenstrockfamilieswith informationaboutan appropriateremedy.BetweenFebruary15,

2001,andthehearingin October2002,JackVoit askedfor, received,andreviewedonebid from

TheHuff Company. LTD’s so-callednoiseexpert,Tom Thunder,did nothingotherthancritic

(unsuccessfully)Dr. Schomer’sreport. LTD’s engineer,TedAnderson,saidawall couldn’tbe

built immediatelyabovetheexisting retainingwall. Hedidn’t providetheBoardwith any

drawingsorwrittencostestimatesfor building a unifiedretainingwall andnoisewall where

proposedby ThunderandDr. Schomer.

In light ofthefact thattheBoardhadfoundLTD in violationofthenuisancenoise

prohibitions,it is shockingthat LTD did so little to fashionaremedyto eliminatethenuisance.

TheBoardshouldimposea substantialcivil penalty.

IX Conclusion.

LeslieWeber,PaulRosenstrock,TonyRoti andKarenRoti havedemonstratedthatthe

noisefrom LTD ‘s dockoperationsfrequentlyandsubstantiallyinterfereswith theiruseand

enjoymentof theirhomes. Theyhavealsodemonstratedthat constructionofa 520 foot noise

barrierwall with an averageheightof 25 feetabovegradelocatedimmediatelyto the northof

LTD’s dockareawill cut in one-halfthenoiseasmeasuredatthesecondstory ofthe Weber

residenceandby morethanone-halfasmeasuredatthesecondstory oftheRoti andRosenstrock

homes.

LTD hasshownthattheexisting retainingareaatthenorth endofLTD’s dockarea

wouldhaveto be removedandrebuilt in orderto supportanoisewall in theareaimmediately

northofLTD’ s dock area. LTD hasnot demonstrated,however,thatconstructionofawall -
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evenawall costingbetween$1.5 - $3 million - is economicallyunreasonablein light ofthevalue

of theLTD propertyandrevenuesgeneratedby LTD’s operations.

Ms. Weber,Ms. Roti, Mr. Roti andMr. RosenstrockrespectfullyrequesttheBoardto

orderLTD to (1) turn off thebackupwamingbeeperon theyard tractorsduringboth day time

andnight timeoperations;(2) employaguardto ensurethattractorsandtrailersdo not stop,

standorpark on therampconnectingthedockareawith LakesideDrive oron LakesideDrive;

(3)constructthenoisewall oftheheightandlengthrecommendedby Dr. Schomerandin the

locationfirst proposedby LTD andnowrecommendedby Dr. Schomer.2

Respectfullysubmitted,

KAREN ROTI, PAUL
WEBER

TheLaw Office ofStevenP. Kaiser
35 EastWackerDrive, Suite1750
Chicago,Illinois 60601
312.372.4779

Dated: May 23,2003

Submitted on RecycledPaper

2 SeeFigure3. SchomerReport,April 26, 2002.
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